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January 9, 2024

Inland Wetlands Commission
Wilton Town Hall
238 Danbury Road
Wilton, CT 06897

Sent via email to elizabeth.larkin@wiltonct.org and mike.conklinl@wiltonct.org

Re: Old Driftway LLC. application for permit. Mountain Road
To the Commission,

[ represented the applicant in the purchase of the subject property and submit this letter on the
applicant’s behalf responding to the Commission’s title question regarding the
applicant’s access.

The applicant purchased the property on June 21, 2021. Its deed is attached. In addition to
conveying ownership of the parcel, an easement to Mountain Road was also conveyed.
Generally referred to as a ‘right of way,” this easement is along what is referred to in multiple
surveys and deeds as “Driftway” or “Old Driftway.” The deed references a survey showing the
parcel(s) conveyed and referencing the easement out to Mountain Road. An earlicr survey from
1951 shows the entirety of that same easement out to Mountain Road. A copy of those surveys
are also attached.

A right of way is an easement. A right to use land owned by others. It is not ownership. In law,
the owner of the easement is referred to as the “dominant estate” and the owner of the land the
“subservient estate.” This is because, as it relates to exercise of the easement right, the dominant
estate is superior to ownership. The owner can do nothing which impedes the easement holder’s
use of its easement.

The applicant’s ownership and easement were title-searched at the time of purchase. This
easement appears consistently in the owner’s chain of title. As important, there was nothing of
record in a search meeting the standards of title (within 60 years) that conflicted with the
applicant’s easement right. As a result, the applicant’s title and easement are insured by CATIC,
giving the applicant’s easement the added force of being defended and indemnified by the state’s
largest title company.

Given the applicant's easement is a dominant estate, ownership of Old Driftway is largely

irrelevant from a legal perspective of the right to use it, and from the perspective of this
Commission. The law gives the applicant the legal right to pursue this permit, something the
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Town’s counsel, Peter Gelderman has confirmed both to your EO, as reported at your last
meeting, and to me directly.

Still, who owns the Driftway is a good question. Before purchase I, CATIC and our title
searcher had not definitively answered it. Having looked deeper after your request, we still
haven’t, but do know a great deal more and think we are very close.

We have not found any evidence in town meetings of the Town of Wilton, following the
statutory processes, either declaring or discontinuing Driftway as a public road.

An exhaustive search of the land records - including every abutter on both sides of the Driftway
out to Mountain Road - going back to at least to 1875, and some to the mid-1800s, revealed no
deeded ownership of the Driftway or any part of it. There was some evidence of relevance:
There are other abutter deeds which reference the same right. There are multiple references to it
being a common driveway, road, and even a “old wagon road.” Like the applicant’s the right is
in common with others. No evidence was found of any rights of any abutter which conflict with
the applicant’s easement right. [The lack of any evidence of ownership by others, or evidence of
any right of others which conflicts with the applicant’s easement is important. It means no
property owner has any basis in the land records to contest the applicant’s easement right. |

CATIC’s counsel has caselaw (not the Wilton land records) which points to two other possible
sources of an answer. There is a purported proprietor deed from 1730 wherein a commission
with authority over what is now Wilton, the Norwalk Commission or Norwalk Proprietors,
granted ownership of town lands and roads. There also seems to have been a deed or deeds from
proprietors of Norwalk conveying all remaining land owned by them in Norwalk to the Town of
Wilton on or about 1802. These ancient deeds are in a separate locked vault in Norwalk,
accessible through the Town Clerk there. Our title searcher (also a licensed attorney) is looking
into them. We are hopeful they answer the question or lead us to the answer.

[T do not include the deeds or caselaw from this exhaustive search as it is attorney work product
and goes beyond, in my opinion, the general scope for this commission’s review. If the
commission requests its counsel to review the representations I’ve made in this letter, I will
provide them to counsel directly.]

Notwithstanding the still open question of ownership of the “subservient estate,” it remains true
that the applicant has a deeded easement right over the Driftway and which is supported in his
chain of title back to 1951. It is equally true there is no other property owner in Wilton who can
claim ownership of the Driftway or claim to have deeded rights which conflict or interfere with
my client’s easement rights. This is a more than a sufficient title interest to allow it to pursue this
permit.
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James G. Kelly

JGK/eka

¢: M. Nogid, Peter Gelderman Esq., John Scanlon Esq. CATIC
Encls: Deed and Surveys
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Return to:

James Kelly, Esq.

8 Titus Road

Washington Depot, CT 06794

ADMINISTRATOR’S DEED

Paul T. Edwards, Sr. of New Britain, Connecticut duly qualified and authorized co-administrator
of the Estate of Jerome Edwards a/k/a Jerome Vincent Edwards late of Somers, Connecticut for
consideration paid, grant to Old Driftway, LLC a Connecticut limited liability company with
ADMINISTRATOR’S COVENANTS a certain piece or parcel of land known as Mountain
Road located in the Town of Wilton and State of Connecticut and more particularly described

on Schedule A which is attached hereto and made a part hereof.

. TRk
Signed this day of June, 2021.
Witnessed by: Estate of Jerome Ederdﬁ/k/a

oot Lol
(T T Tometily ek~

Co-Administrator

Yarits Aoroano

LiYette Sercano

STATE OF CONNECTICUT)
ss: Danbury
COUNTY OF FAIRFIELD )

On this / (Qﬂ/ day of June, 2021, before me, J. Timothy Deakin, the undersigned,
personally appeared Paul T. Edwards, Sr., known to me (or satisfactorily proven) to be the
person(s) whose name(s) is subscribed to the within instrument and acknowledged that he
executed the same for purposes therein contained.

In witness whereof [ hereunto set my hand. \w M

J.T1 othy Deaki
1ss1oner 0 Superior Court

Latest Address of Grantee:
P.O.Box 712
Wilton, Ct. 06897



SCHEDULE A

The premises situated in the Town of Wilton, County of Fairfield and State of
Connecticut, more particularly shown and delineated on a certain map entitled “Map Of Property
belonging To Ronnholn — Carlson Eckelberry & Moore Georgetown — Wilton, Conn. Scale: 17 =
100’ Jan. 31, 1951” which map is on file in the Wilton Town Clerk’s Office bearing File No.
1147. Said premises are more particularly bounded and described as follows:

NORTHERLY: by land now or formerly of the State of Connecticut;
EASTERLY: by land now or formerly of the State of Connecticut;
SOUTHERLY: by land now or formerly of the State of Connecticut;
WESTERLY: by land now or formerly of George Jennings and a lane or driftway as

Shown on said map.

Being the same premises conveyed by two certain warranty deeds recorded in Volume 46
at Page 258 and Volume 65 at Page 19 of the Wilton Land Records.

Also shown as a parcel ‘2.820 ACRES’ on Map entitled “PROPERTY SURVEY
PREPARED FOR JEROME V. EDWARDS WILTON, CONNECTICUT SCALE 17 =40’ July
8, 1998 filed in the Wilton Town Clerk’s Office on September 30, 2016 as map #5879.

TOGETHER WITH a right of way over land conveyed in a Warranty Deed recorded in
Volume 65 Page 341, on the common driveway, as constructed, to the highway Mountain Road.

TOGETHER WITH any rights which exist to the old highway identified as Old Driftway,
and across it to Mountain Road.

Said premises contain 3.08 acres, more or less.
Said premises are conveyed subject to the following:

1. Limitations of use imposed by governmental authority.

2. Taxes hereafter becoming due and payable with the Grantee herein assumes and
agrees to pay as part of the consideration.

3. Notes, facts and conditions as shown on Maps #5879, #2723 and #1147 of the
Wilton Land Records.

4. Restrictive covenants, easements, and agreements, if any, which map appear of
record.

5. Rights, if any, of others in and to the lane as shown on said map.
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SCALE 17 = 40'

THIS SURVEY AND MAP HAS BEEN PREPARED IN ACCORDANCE WITH SECTIONS 20+3006—1
THRU 30—-3006=20 OF TNE REGULATIONS OF CONNECTICUT STATE AGENOIES = STANDARDS
FOR SURVEYS AND MAPS [N THE STATE OF CONNECTICUT- AS ENOOASED BY THE
CONNECTICUT ASSOGIATION OF LAND SURVEYORS. ING. -

DHE_TYPE OF SURVEY IS A PROPERTY SURVEY ANO IS INTENDED TO DEPICT SOUNDARIES,
EASEMENTS. RIGHTS, AND IMPROVEMENTS ALONG AND THROUGHOUT THE PROPERTY.

MORIZONTAL ACCURACY STANDARD = CLASS A—2.
BOUNDARY DETERMINATION /ORINION 15 DASED UPON A FIRST SURVEY.

REFERENCE IS’ HERESY MADE YO MAPS #1147 & #2723, WILTON LAND RECORDS.

REFERENCE (5 HERESY MADE TO WARRANTY DEED DATED GUNE 12, 1983
RECORDED (N VOLUME G5 AT PAGE 19 WILTON LAND RECORDS.

REFERENCE IS HEREBY MADE TO WARRANTY DESD DATED JUNE 26, 1942
RECORDED IN VOLUME 40 AT PAGE 238 WILTON LAND RECORDS.

PROPERTY LOCATED IN R~24 ZONE.
INLAND WETLAND BOUNDARIES, IF ANY. NOT DEPICTED HEREON.,
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