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TO:  Wilton Water Pollution Control Authority 
 
FROM: Baywing, LLC, applicant for 19 Cannon Road 
 
DATE:  January 18, 2023 
 
RE: Final comments re: WPCA’S January 12, 2023 discussion and proposed 

resolution 
 

Baywing, LLC appreciates the hearing record being kept open because: (1) the applicant 
went into the January 12, 2023 hearing with the understanding and expectation that the technical 
issues had been resolved, or could be through conditions of approval; (2) we were surprised by 
the concerns raised by Town Staff; and (3) in the discussion of those concerns, several 
misstatements and misunderstandings occurred that require correction. 
 
In this final memo we will address these concerns, aiming to dissuade the WPCA from denial. 
 

1. Town vs. applicant ownership of force main and pump stations. Every sewer 
system requires a written understanding regarding maintenance and responsibility. Town staff is 
correct that before Baywing begins to pump actual sewage into the Town system in Route 7, a 
written agreement acceptable to all parties and covering all reasonably anticipated situations 
should be executed and recorded so it “runs with the land,” meaning it will be binding if any part 
of the land or system is transferred. The Town of Wilton and the WPCA will be fully protected if 
it imposes, as a condition of approval of Baywing’s pending application, a requirement that the 
sewer extension capacity allocation and permission to connect will be subject to final 
engineering and construction drawings and a final written agreement regarding construction, 
post-construction, on-going maintenance and public safety matters.  Attorney Gelderman agreed 
on January 12 that such a condition is routine and will protect the Town.  If the agreement is not 
finalized, then Baywing cannot proceed with the sewer connection.  The Town and WPCA 
remain in control.   
 

It is also important to recognize, as Mr. Smeriglio’s January 10, 2023 comments state, 
that a final sewer agreement depends in part on approval of other land use agencies, most 
importantly the Wetlands Commission and Planning and Zoning Commission, such that a final 
agreement covering all issues cannot be drafted unless and until the final site plan is approved by 
all agencies.  In addition, the Wright-Pierce January 6, 2023 letter expressly states (Comment 7) 
that ownership and maintenance responsibilities can be handled by condition of approval. 

 
To try one more time to reach agreement, at this time the applicant proposes and agrees 

to the following condition of approval: 
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“Baywing, LLC, or its successor, will own and maintain the proposed pump station 
and force main, and will comply with an approved maintenance plan, with a 
performance bond or other financial guarantee of ongoing funding for maintenance.  
At any time, the town may request that ownership and/or maintenance 
responsibility be transferred to the Town or its designated entity, with appropriate 
financial or other guarantees.  If, at any future time, a property owner, abutting east 
of the Cannondale railroad tracks seeks to tie into the sewer installed east of the 
tracks and connecting to Route 7, the Town may request transfer of ownership and 
maintenance to the Town, and Baywing (or successor) will transfer as requested.” 

 
Baywing suggests the above condition, but it will accept whatever ownership and 

maintenance program the WPCA may require as part of an approval.   
  
What the WPCA may not do legally is deny the pending application by declining to pick 

any option.  That would be an illegal abdication of the WPCA’s responsibility to manage the 
sewer system.  We note that in the Smeriglio’s February–March 2022 comments (Sept. 1, 2022 
application, Tab 7), and in the 2011 extension approval (Tab 8), ownership and maintenance 
issues were not a problem. 

 
2. Notification of and response to a system performance concern is a non-issue.  

Town staff on January 12 raised a concern about a restriction about maintenance or repair if any 
part of the system is privately owned.  First, a new system, properly maintained, should rarely 
have a problem.  This said, the statewide Call Before You Did program, and a large group of 
private contractors, exist to ensure that privately-owned utilities statewide are monitored and 
responded to when needed.  See materials at Tab A.  Baywing will accept an approval condition 
of enrollment in CBYD, and retention of a private sewer monitoring company acceptable to the 
Town.  Also, notification was not an issue in March 2022, or in 2011 when the WPCA approved 
an extension. 
 

3. System Capacity.  Town staff, Wright-Pierce, (Comment 6), the applicant’s 
professional engineers, and the City of Norwalk all agree that the Town’s existing system has 
ample capacity for the proposed sewer allocation.  The WPCA may not overrule the consensus of 
the engineers.    
 

4. “90% capacity” is misleading and not a basis for denial.  Mr. Smeriglio states that 
the Route 7 sewer will be “at 90%” if the Baywing application is approved.  This is misleading.  
It assumes that the assisted living facility will operate at its full design capacity, even though, as 
it exists today and based on current full occupancy, it only discharges about 64% of its allowed 
180 gallons per minute.  90 percent is a theoretical calculation, not actual flow. 
 

The WPCA has not adopted a standard that “90% full” (even if that were to occur) 
creates an engineering risk. The WPCA’s Rules and Regulations contain no standard, and the 
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WPCA cannot create a new one now, at the end of the hearing. Norwalk identifies 90% as a 
point to trigger system review, not denial of applications. Also, Baywing has been discussing the 
sewer connection with Town Staff since late 2021, and at no time before January 12, 2023 was 
90% raised as a concern.  In fact, in February-March 2022, Mr. Smeriglio issued written 
comments on this proposal and a 90% cap was not stated as a concern.   

 
The WPCA cannot move the goalposts by now imposing a 90% design cap. 
 
5. All proposed conditions are accepted.  Baywing has accepted/agreed to: 

 
• All General Sanitary Sewer comments; 
• Smeriglio comments 1a, 1c, and 2a through 2h; and 
• Wright-Pierce comments 1-5 and 7. 

 
Smeriglio comment 1.b regarding ownership is addressed above, and Smeriglio 3/Wright-Pierce 
6 are addressed above. Thus, all comments and conditions have been accepted. 

 
6. Equity.  Chair Vanderslice raised a concern about “equity” for other, potential 

future users if Baywing’s application is approved.  However, it would be inequitable, and illegal, 
for the WPCA to essentially impose a moratorium on any new connection with the existing 
Route 7 sewer line running at 53%, and hold back until the WPCA finds a future land use and/or 
property owner that it likes better.  To hold back capacity now would be based on speculation, 
and would appear to be the WPCA controlling land use through the sewer system.  Sewers are 
public utilities, and Baywing is an applicant with a proposal for which capacity exists. 
 

7. Climate change is irrelevant.  The effects of climate change and variable rainfall 
amounts are speculative, and no basis for denying this application. 
 

8. Conclusion.  Because capacity exists, and Baywing has offered conditions of 
approval regarding ownership and maintenance, Baywing’s application will not have any adverse 
impact on the sewer system. 
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The purpose of CBYD is to function as a statewide, one-call
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Damage and Violation

Reporting Tool

DamageAccess is the web based tool that allows anyone to

report both damages to underground utility facilities and

violations of safe excavating practices that did not result in

asset damage. Each report must be approved by a
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